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Gabriele Accardo examines what happens when state capitalism and merger control 
regulations intersect

Introduction

In the last few months Alitalia, the former Italian flag 
carrier, has been hitting the headlines again. This article 
briefly discusses the potential implications of  some recent 

developments of  Alitalia’s long-lasting saga. 

In particular, it raises afresh the question of  whether the 
relaunch of  the new Alitalia with its “Alitalia Law”1 cap was 
ill-conceived insofar as the Italian Competition Authority 
(AGCM) has been deprived of  its powers to effectively review 
the transaction, including the possibility to impose structural 
remedies to remove Alitalia’s dominant position in key Italian 
routes, and ultimately to restore conditions of  effective 
competition in the Italian aviation market. 

Secondly, it considers whether there might be scope, and perhaps 
even need, for intervention by the European Commission (“the 
commission” or “the EC”) under the EC Merger Regulation,2 
particularly in case the current follow-up investigation by the 
AGCM should be ineffective in terms of  restoring conditions 
of  effective competition in the market.

In the worst case scenario, the question remains whether there 
are loopholes in national and/or EU merger control rules 
that ought to be plugged to prevent other operations from 
mirroring Alitalia – even in other economic sectors and/or EU 
member states – thus resulting in unjustified and long-lasting 
market distortions. Interestingly, the commission is currently 
considering an amendment to the EC Merger Regulation to 
capture even minority stake acquisitions, acknowledging that 
the type of  transactions that may raise competition concerns 
may be wider than currently foreseen.3 

As this article seeks to explain, though, even under existing 
case law, there is a strong case for an EC intervention in the 
circumstances. 

A disclaimer note is probably appropriate, since the 
developments discussed here are still largely ongoing at time 

of  going to press (the final AGCM decision is expected by 
29 February 2012, but an extension is possible). While it is 
difficult to predict with certainty how such developments may 
unfold and thus affect current or future investigations, the 
proper assessment of  such complex issues obviously requires 
knowledge of  non-public information that only the parties 
involved have, and the antitrust authorities can obtain. 

Where to start with and where are we now…

It may be recalled that the new Alitalia (AZ) resulted from 
Compagnia Aerea Italiana’s (CAI) acquisition of  certain assets 
of  Alitalia Linee Aeree Italiane S.p.a. (old Alitalia) and AirOne 
Group companies (AirOne), and the inextricably linked Air 
France-KLM’s (AF) 25 percent investment in CAI. These 
transactions occurred in the second half  of  2008 and early 
2009. The Italian government did all in its capacity to broker 
that deal, including passing ad-hoc legislation (Alitalia Law) that 
crucially shielded the complex operation from effective merger 
control scrutiny by the AGCM, in the name of  overriding 
public interests. 

Yet, AZ’s take-off  could almost immediately have taken 
a turbulent route, depending on whether AF’s 25 percent 
investment in CAI required regulatory approval by the 
commission. 

In Sliding Doors, a movie starring Gwyneth Paltrow, the plot 
splits into two parallel universes, based on the two paths the life 
of  the main character could take, depending on whether she 
catches a London Underground train or not. 

Similarly, when AF informally approached the EC to discuss 
its 25 percent investment in CAI, the two parallel universes 
materialised. The first scenario related to the investigation 
of  the CAI-Alitalia-AirOne merger that the AGCM had just 
concluded, issuing a pro-forma decision4 that could not impose 
structural remedies, pursuant to the Alitalia Law. In the second 
universe, instead, AF was possibly facing a fully-fledged 
commission investigation in connection to its investment in 

CAI. Unlike the AGCM investigation, the EC inquiry bore the 
risk of  a wider scrutiny, including the immediately preceding 
CAI-Alitalia-AirOne merger, which the commission would 
likely have cleared subject to structural remedies, notably slots 
release.

Following informal discussions between AF and the 
commission, AF determined that it could do without EC 
notification (and thus investigation), and so the new venture 
could start its operations with AF finally on board.

After three years of  relative quiet, even amid the financial 
crisis, the Italian airline is again at the centre of  a number of  
developments which may affect its route going forward. 

On 30 November 2011, the AGCM started the follow-up 
investigation into the airline’s market position resulting from 
the CAI-Alitalia-AirOne merger, 
as required by the Alitalia Law. 
Secondly, on 17 December the Italian 
daily Il Messaggero reported on high-
level contacts between AZ’s Italian 
shareholders and AF to discuss the 
sale of  minority shareholdings to AF, 
possibly sooner than the anticipated 
deadline of  2013.5 Thirdly, on 25 
January 2012, AZ announced its 
proposed acquisition of  two smaller 
Italian-based airlines (Wind Jet and Blu 
Panorama).6 Two days later, on 27 January, the commission 
launched an antitrust investigation into the joint venture 
between AF, Delta Airlines and AZ, a transatlantic joint venture 
created in 2009 and which AZ formally joined in 2010.7 Finally, 
following the resignation of  Mr. Rocco Sabelli, last 24 February 
CAI formalised the appointment of  Mr. Andrea Ragnetti as 
new General Manager (and future CEO), after AF gave the 
green light to Mr. Ragnetti.8 

There is a feeling of  déjà vu. Are the two parallel universes 
somehow materialising again? The first obviously relates to the 
(almost concluded) follow-up investigation by the AGCM. The 
question arises as to whether the outcome of  such investigation 
may possibly prompt the commission to intervene as well, for 
the reasons explained here. 

An Italian Job?

As noted, the AGCM is about to complete the follow-up 
investigation into the CAI-Alitalia-AirOne merger, as required 
by the Alitalia Law, and it will soon be looking at AZ’s proposed 
acquisitions of  two smaller airlines operating domestic (Wind 
Jet) and international (Blu Panorama) routes. There is risk 
that the follow-up inquiry, whose outcome is far from clear or 
certain, may have a long-lasting negative impact on the Italian 
aviation market.

In particular, the AGCM is assessing the “persistence” of  AZ’s 
dominant positions resulting from the CAI-Alitalia-AirOne 
merger of  2008. However, it is not clear whether, and if  so 
how, the AGCM has been able to overcome a crucial flaw in 
the Alitalia Law in order to restore conditions of  effective 
competition. 

In fact, the Alitalia Law significantly limited the oversight powers 
of  the AGCM, actually depriving the competition authority 
of  its powers to impose any meaningful structural remedies, 
notably slots release, before the deal could be approved, as it is 
normally the case in similar circumstances. It may be recalled 
that, in its 2008 decision, despite the fact that CAI itself  offered 
to re-allocate on other routes around 50 slots departing from 
the congested Milan Linate airport, the AGCM noted that such 
a structural measure was outside the scope of  its jurisdiction 
under the Alitalia Law. The AGCM could merely impose 

behavioural commitments on AZ for a 
three-year period. As of  today, AZ is 
still dominant in several key domestic 
routes and holds most of  the slots at 
strategic Italian airports, whereas the 
two planned acquisitions would further 
strengthen its market position.

Admittedly, the Alitalia Law provides, 
albeit generically, that the AGCM may 
impose a fine if  dominant positions 
resulting from the CAI-Alitalia-AirOne 

merger are not removed within a deadline prescribed by the 
AGCM. But even so, the AGCM would appear to have no grip 
as to how AZ should actually comply with an – at best generic – 
injunction to “remove” its dominant position in certain Italian 
routes. More fundamentally, as in 2008, the Italian competition 
authority cannot impose slots release, the only effective remedy 
in the circumstances.

Thus, the Italian competition authority is effectively being 
deprived of  its institutional role and powers as competition law 
enforcer, whereas a dominant market player would be tasked 
with such a fundamental function instead. 

In this respect, it probably does not matter that AZ’s 
shareholders may be conscious that leaving the status quo alone 
may simply be not feasible, just because of  the “threat” of  a 
future fine. Rather, the uncharted territory of  the Alitalia Law 
may tempt the dominant airline to behave opportunistically to 
possibly extend its dominant position further in time.

This would be an aberrant outcome, which cannot be justified 
even by overriding public interests underlying the launch of  
the new Alitalia. However flawed it may be, the Alitalia Law 
was meant to justify only a temporary exception to the Italian 
merger control regime.

THE ALITALIA SAGA: 
A SAFE LANDING?

AZ’s take-off could have 
taken a turbulent route, 
depending on whether 

AF’s investment 
in CAI required EC 

regulatory approval
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Brussels, we (may) have a problem

The commission has consistently stated that, in airline mergers, 
the imposition of  slot release is the only effective remedy 
possible. 

As noted, the Alitalia Law ruled out that such a remedy can 
be imposed on AZ. Therefore, unless it can impose such a 
remedy, any AGCM decision will be ineffectual to restoring 
conditions of  effective competition. As a result, there will likely 
be long-lasting negative effects on the structure of  the Italian 
aviation market. Further impairment of  competition cannot be 
tolerated. 

On this premise, the commission exercising its jurisdiction 
would be the only way to safeguard competition and protect the 
interests of  consumers in Italy, as well as being an appropriate 
legal conclusion under the EC Merger Regulation.

The commission would only approve the AF/AZ concentration 
subject to slots release, particularly at congested airports such 
as the strategic Milan Linate airport.

As noted, in the context of  the launch of  the new Alitalia, AF 
approached the commission to discuss its proposed acquisition 
of  a 25 percent shareholding in CAI, notably whether it 
amounted to a concentration subject to EC merger control 
clearance. The deal was not formally notified to the EC, which, 
accordingly, did not “approve” the transaction. 

That said, the commission may now act of  its own motion and 
seek to also assess the CAI-Alitalia-AirOne merger, notably on 
the basis that the transaction informally discussed with AF may 
have been implemented differently than the terms discussed in 
2009, and AF’s acquisition of  a 25 percent shareholding in CAI 
and the preceding CAI-Alitalia-AirOne merger were part of  a 
single operation. 

In essence, under the EC Merger Regulation, the commission 
would have to show i) that AF may be deemed to have acquired 
(de facto) control of  AZ chiefly with its entry into CAI/AZ, 
and ii) that such transaction was strictly interdependent on 
the previous CAI-Alitalia-AirOne merger so as to constitute a 
single concentration. 

As explained below, even based on publicly available 
information, there are indications that both conditions may be 
satisfied in the circumstances. 

AF’s control over CAI/AZ. Under the EC Merger 
Regulation, “control shall be constituted by rights, contracts, or 
any other means which, either separately or in combination and 
having regard to the considerations of  law and fact involved, 
confer the possibility of  exercising decisive influence on an 
undertaking.” 9

In January-February 2009, when the EC was still looking at the 
informal inquiry, there was substantial information, publicly 
available, relating to the issue of  control over AZ:

• With a 25 percent shareholding, AF was/is the largest 
shareholder in CAI, since no other shareholder held/holds 
more than 10 percent. Even the AGCM (in its decision of  
2008) acknowledged that there was no reason to believe 
that other CAI shareholders would act jointly in exercising 
their rights. 

• Not only was/is AF the largest CAI shareholder, it was 
and still is the only industrial/strategic shareholder in 
CAI.10 Other CAI shareholders were/are all financial 
investors (banks, holding companies, industrial or 
trading companies) with little interest in, or knowledge 
of, the running of  an airline. Besides, their only reason 
for investing was pressure from the Italian government 
to participate in the consolidation of  the Italian airline 
industry. AF’s own view of  the transaction, as presented to 
investors, made clear that CAI’s Italian shareholders would 
not stand in the way of  AF imposing its own strategy on 
AZ.11 

• AF actually paid a substantial (control) premium for its 25 
percent shareholding, which no other shareholder had to 
pay.12 Also, AF referred to the transaction as being in line 
with “Air France/KLM’s consolidation strategy.” 13

• AF’s investment was secured by additional governance 
mechanisms, in particular the possibility to appoint a 
“Partnership Manager” responsible for “day-to-day 
joint operations and synergies”14 for a three-year term, 
renewable for a further three years.15 In other words, since 
AZ’s launch AF could control all or at least a substantial 
part of  AZ’s operations for the following six years, 
irrespective of  the governance at shareholder level. 

• AF and AZ projected significant synergies as a result of  
the proposed transaction, as much as 720 million euros 
over the following three years.16 The achievement of  such 
synergies likely implied a far greater level of  influence by 
AF on AZ’s operations than a mere financial investment 
could provide (or seek to achieve). Moreover, AF got an 
exit option if  other shareholders undermined the terms of  
the “partnership agreement” (including synergy targets),17 
which arguably gave AF further de facto leverage in terms 
of  how AZ should be operated. 

Recent events are fully consistent with the above, and point to 
a situation where AF was/is able to exercise decisive influence 
on AZ operations.

The fact AF has not exercised the exit option despite the 
projected synergies not having been achieved is consistent with 

AF being chiefly responsible for the operations and accordingly 
also for the results achieved.

Further, Il Messaggero recently reported about high-level talks 
between Italian AZ shareholders and AF concerning the sale 
of  minority shareholdings to AF. The Italian shareholders 
intend to bring forward the end of  a lock-up period that 
effectively prevented the transfer of  their shares to AF until 
October 2013, whereas AZ’s top managers have further and 
unequivocally expressed the view that the merger with AF 
is the only strategy that makes sense, also in the context of  
consolidation in the sector. 

Following the recent resignation of  Mr. Rocco Sabelli, the 
new AZ General Manager and future CEO appears to have 
been appointed with the informal (and yet fundamental) 
“endorsement” of  AF (besides AF having “its” Partnership 
Manager responsible for day-to-day joint operations and 
synergies).

Finally, it cannot be overlooked that Delta, AF/KLM and 
AZ fully co-ordinate flight operations on transatlantic routes 
between Europe, the US and Canada, under the umbrella 
of  a joint venture set up in 2009 and which AZ formally 
joined in 2010. The joint venture’s 
strategies are defined by an executive 
committee, made up of  the CEOs of  
all four airlines.18 AZ’s newly appointed 
General Manager and future CEO 
arguably strengthens even more AF’s 
already leading role in the executive 
committee where it holds two seats 
(one each for Air France and KLM). 
Thus, regardless of  whether the recent 
antitrust investigation by the European 
Commission into the joint venture 
will ultimately find a breach of  the EU competition rules on 
restrictive practices, as far as the AF-AZ entity is concerned, 
there is further indication of  AF effectively being able to 
influence AZ’s transatlantic business strategy. 

While the commission would, of  course, be able to obtain, 
where appropriate, clarifications and/or additional information 
from the parties, the above circumstances seem to point 
to a situation of  de facto control consistent with previous 
Commission precedents.

Single concentration. The second issue to be determined 
is whether AF’s acquisition of  control in CAI and CAI’s 
preceding acquisition of  Alitalia’s assets and AirOne constitute 
a single concentration. 

Under the commission’s Consolidated Jurisdictional Notice, 
two or more transactions can form a single concentration if  
they are unitary in nature.19 In essence, in similar circumstances 

the commission must undertake an assessment of  the 
economic reality and economic aim pursued by the parties. 
Thus, a single concentration exists where several transactions 
are interdependent in such a way that one transaction would 
not have been carried out without the other. The fact that the 
AGCM has already considered (even twice) the CAI-Alitalia-
AirOne merger would be no impediment to the commission 
assessing the concentration in its entirety under the EC Merger 
Regulation.20 

As for the issue of  control, there is extensive contemporaneous 
information, publicly available, showing that the transactions 
leading to the launch of  AZ should be treated as single 
concentration. 

Looking first at one of  the latest passages of  a complex chain 
of  events helps connect the dots between a flux of  occurrences 
in 2008 and early 2009 that resulted in the launch of  AZ. 

On 4 February 2009, Dow Jones Newswires reported a 
statement by CAI president Roberto Colaninno that AF’s 
participation in AZ’s capital increase – already underwritten by 
all Italian shareholders – was still pending, because they were 
waiting for an “opinion” by the EC’s Competition Directorate.21

Bearing that in mind, it should become 
clearer why the CAI-Alitalia-AirOne 
merger and AF’s investment in CAI 
were conceived and implemented 
as interdependent transactions that 
should accordingly be treated as a 
single concentration.

First, all transactions were part of  a 
single plan from CAI’s perspective. 
The participation of  an international 

partner was a “qualifying factor” in CAI’s project plan for 2009-
2013 (the “Piano Fenice”) agreed with the Italian government. 
CAI’s shareholders considered it a fundamental requirement 
that an industrial partner be found before taking over the 
direct operation of  the new Alitalia.22 A “commitment” to 
an international partner was also included in the agreement 
between the Italian government, CAI, the unions and Alitalia’s 
Extraordinary Administrator.23 The entry of  the international 
partner via a reserved capital increase was already foreseen on 
28 October 2008, when CAI became an S.p.A. (i.e. a form of  
Joint Stock Company).24 

Secondly, after withdrawing its initial bid to take over all of  
the (old) Alitalia, AF made it clear as early as 28 August 2008 
that it was prepared to take a shareholding in the new Alitalia 
alongside the investors identified by the Intesa SanPaolo 
bank if  it received assurances that the new company would 
be profitable.25 AF’s press release of  28 August followed an 
extraordinary meeting of  AF’s board held on the same day, and 

A complex chain of 
events helps connect the 

dots between a flux of 
occurrences in 2008 and 
early 2009 that resulted 

in the launch of AZ



AB EXTRA – THE ALITALIA SAGA AB EXTRA – THE ALITALIA SAGA

 68 mlex MAGAZINE April-June 2012  April-June 2012 mlex MAGAZINE 69

a meeting with Intesa SanPaolo top managers of  27 August, 
during which the bankers discussed the “Piano Fenice” with 
AF, including the integration of  certain assets of  the old 
Alitalia and AirOne, and the “presence” of  an international 
partner.26 Also on 28 August, the Italian government passed 
the “Alitalia Decree,”27 which made the Italian merger rules 
“inapplicable to monopoly situations resulting from any 
transactions which were linked, simultaneous, or in any case 
foreseen in the duly authorised [sale] programme and carried 
out before 30 June 2009.” On 29 August 2008, the Italian 
government adopted a decree admitting the old Alitalia to the 
extraordinary administration procedure pursuant to the Alitalia 
Decree passed just the day before. 

Finally, the various transactions were not only conceived, but 
also implemented almost simultaneously. The new Alitalia, 
integrating the networks of  Alitalia and AirOne, started 
its operations on 13 January 2009, i.e. the day after the 
announcement28 of  AF’s acquisition of  the 25 percent stake 
in CAI. The new Alitalia thus started its operations under the 
leadership of  AF as the industrial partner, in accordance with 
the plans of  CAI and AF. For the sake of  completeness, on 23 
March 2009, AF announced the implementation of  the deal 
following “approval of  the competition authorities.” 29 To be clear, the 
deal was not “approved” by any competition authority, let alone 
the commission.

Outcome of  an EC investigation

If  such an EC investigation were to occur, the commission 

would likely conclude that slot remedies at Linate and other 
Italian airports are required before the single concentration at 
issue could be declared compatible with the Common Market. 
This solution would not go beyond what the AGCM itself  
could have required under general Italian merger control rules, 
without the impediment of  the Alitalia Law. 

On the other hand, it should not be overlooked that there 
might be possible consequences, too, for the AGCM and Italy. 

In fact, if  the commission were to conclude that the various 
transactions are to be treated as a single concentration, the 
AGCM may be deemed to have failed to comply with the 
prohibition to apply its national legislation to a concentration 
with “Community dimension,” and the commission would 
then have the power to start an infringement procedure under 
Article 256 TFEU against Italy.30 It may be little justification 
that, insofar as the Alitalia Law made the Italian merger rules 
inapplicable to any transactions that were “linked, simultaneous, 
or in any case foreseen in the duly authorised [sale] programme 
and carried out before 30 June 2009,” the Italian authority 
would have had no other option but to apply the Alitalia Law 
also to assess a concentration which included AF’s 25 percent 
investment.

Conclusion

With the follow-up investigation on the CAI-Alitalia-AirOne 
merger at its final stage, the risk is that competition in the 

Italian aviation market will continue to be impaired as a result 
of  ineffectual AGCM inquiry and decision. Owing to an ill-
conceived Alitalia Law, the Italian competition authority is 
being prevented to impose effective remedies to remove AZ’s 
dominant position in key domestic routes. 

Absent appropriate action by the national competition authority 
or the European Commission, Italian flyers will be left at the 
mercy of  the dominant airline. As taxpayers, too, they are 
already paying a sour bill for a few more years of  “Italianità.” 

Ultimately, it is not a matter of  “punishing” a dominant airline, 
rather of  removing market distortions caused by the Alitalia 
Law. 

The recent history of  the Italian airline offers an example of  
what state capitalism should not do, nor be. State capitalism 
may at times produce good results, and may be even necessary 
when, in the name of  overriding public interests, it seeks to 
address market failures, even if  it gives rise to temporary market 
distortions. The Alitalia saga stresses that even when “industrial 
policy” intersects competition rules, exceptions to such 
principles, albeit possible, should not become the rule. 

When the Lisbon Treaty entered into force in December 2009, 
the question arose as to whether the amendments in Article 3 of  
the Treaty on European Union and a “competition protocol” 
annexed to the Treaty actually meant that competition was not 
an end in itself  anymore, but a means to serve the end, i.e. 

the EU Internal Market,31 and also whether new interpretative 
issues could arise as a result (e.g. to take into account broader 
industrial policy objectives, due to the stronger references to 
full employment and social objectives, including the reference 
to a “highly competitive social market economy” in amended Article 3 
of  the Treaty on European Union).

The European Court of  Justice recently had the opportunity 
to answer that question, confirming “the vital nature of  the Treaty 
rules on competition… which are the expression of  one of  the essential 
tasks with which the European Union is entrusted.” 32 The court 
further clarified that “…that vital nature is apparent from Article 
3(3) TEU, namely the establishment of  an internal market, and from 
Protocol No. 27 on the internal market and competition, which forms an 
integral part of  the Treaties in accordance with Article 51 TEU, and 
states that the internal market includes a system ensuring that competition 
is not distorted.” 33

In the present case, the original sin rests, of  course, with Italy. 
Yet, precisely when Brussels calls Italy to do its utmost to free 
its economy from anachronistic rent positions and spurring 
growth, it may be up to the commission to do its part too. n

Gabriele Accardo is a lawyer at Dandria Studio Legale in Rome. 
The views expressed in this article are personal to the author and do 
not reflect the view of  Dandria Studio Legale or any of  its clients.
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